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DEPARTMENT OFTHE JITERIOR

Fish and W5$dllf, Service

50 CFR Part 17
PIN 1018-AB27

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Threatened Concho
Water Snake (Nerodla harterl
paucimaculata)

AGENCY: Fishand Wildlife Service,
interior.
ACTION: Final rule. -

SUMMARY: The Serviceis designating
critical habitat for theConchowater
snake(Nerodiaharteripaucimaculata)
undertheauthorityof theEndangered
SpeciesAct of 1973 (Act), asamended.
The Conchowatersnakewaslistedas a
threatenedspeciesonSeptember3, 1986
(51 FR 31412);however,final designation
of theproposedcritical habitatwas
postponedat that time in accordance
with section4(b)(6)(C)of theAct.
Critical habitatis now beingdesignated
in portionsof theConehoandColorado
Rivers in Runnels,Tom Green,Concho,
Coleman,andMcCullochCounties.
Texas,with minor modificationfrom the
critical habitatoriginally proposed.
Federalactionsthatmayaffect the
areasdesignatedascritical habitatare
now subjectto consultationwith the
Service,pursuantto section7(a)(2)of
the Act.
EFFECTIVE DATE: July 31, 1989.
ADDRESSES: The completefile for this
rule is availablefor inspection,by
appointment,duringnormal business
hoursat the U.S.FishandWildlife
ServiceEcologicalServicesField Office,
Room 9A33, 819TaylorStreet,Fort
Worth, Texas76102.
FOR FURTHER INFORMATION CONTACT:
i\lisa Shull, (SeeADDRESSES above)at
817/334—2961orFTS 334—2961.
SUPPLEMENTARY INFORMATION:

Background

The Conchowatersnake(Nerodia
harten paucinioculata), anonpoisonous
snake,is amemberof the family
Colubridae,andtogetherwith the
Brazoswatersnake(Nerodiaharted
liarteni) constitutesthespeciesNerodia
harlan, collectivelyknown asthe
Harter’swatersnake.TheConchowater

snakewasdiscoveredin 1944by J. Marr
andwasdescribedasa distinct
subspeciesby Tinkle andConantin
1961.Thissubspeciesisrelativelysmall
for Nerodia;adultsrarelyexceed900
millimeters(3feet) totallength.There
are21—23 dorsalscalerows,four rowsof
darkbrownblotchesarrangedin
alternatefashionon thegrayishdorsal
surface,anddistinctto obscuredark
spotsalongeithersideof thepink to
orangeventer(Wright andWright 1957).

AdultConchowatersnakeslive in
eithershallowordeepwaterovera
varietyof substrates,aslongas thereis
sufficientdeep,secureshelterfrom
predatorsnearnurserygrounds.Adults
alsousewoodyvegetationalongthe
banksfor basking.JuvenileConcho
watersnakes,however,havemuchmore
rigid habitatrequirements,the two most
importantfeaturesof whichareshallow
waterwith arockysubstrateand

— mediumto largeflat rockson theshore
that providehiding places(Scottand
Fitzgerald1985).

Historically, theConchowatersnake
occurredoverabout330miles of the
ConchoandColoradoRiversandtheir
tributaries.It is presentlydistributed
discontinuouslyovera reducedrangein
Irion. Coke,TomGreen,Concho,
Runnels,McCulloch,Coleman,Brown,
Mills, SanSaba,anLampasasCounties
(Williams 1971,Flury andMaxwell 1981.
Brnovak1975, ScottandFitzgerald1985,
Rose1985).

OnDecember30, 1982, theService
publishedaNoticeof Review of
VertebrateWildlife in theFederal
Register(47FR 58454).Nerodiahorteni
wasincludedin category1 of that
notice. CategoryI includesthosetaxa
for whichtheServicehassubstantial
informationon handto supportthe
biological appropriatenessof aproposal
to list thespeciesasendangeredor
threatened.

OnFebruary14, 1984,theNewMexico
I lerpetologicalSocietypetitionedthe
Serviceto list Nerodiaharteri (including
both subspecies)as threatenedand
designateits critical habitat.The
Servicefoundthatsubstantial
informationhadbeenpresented
indicatingthatthepetitionedaction
might bewarranted.A noticeof this
finding waspublishedon May 18, 1984
(49FR 21089).A 1-yearfinding was
reportedon July 18, 1985 (50FR 29238).
That finding held thatthepetitioned
actionwaswarrantedfor theConcho
watersnakebut thatsuchactionwas
precludedby work on otherpending
proposals,in accordancewith section
4(b)(311B)(iii) of theAct. The1-year
finding for theremainingsubspecies,the
Brazoswatersnake,wasreported
concurrentlyandheld that the

petitionedactionwasnot warrantedtor
that subspecies.A proposedruleto list
theConchowatersnakeanddesignate
critical habitatwaspublishedon
January22. 1986(51FR 2923). Thefinal
rule listing theConchowatersnakeas a
threatenedspecieswaspublishedon
September3, 1986 (51 FR 31412).In
accordancewith section4(b)(6)(C) ofthe
Act, theproposedcritical habitat
designationwasnot madefinal at the
time of listing, but waspostponedfor an
additionalyearfrom theJanuary22,
1987,1-yeardeadlineto allow for
gatheringandanalyzingof economic
data.

Summaryof Commentsand
Recommendations

In theJanuary22, 1986,proposedrule
andassociatednotifications,all
interestedpartieswererequestedto
submitfactualreportsor information
that mightcontributeto thedevelopment
of afinal rule. Theoriginalcomment
periodclosedon March24, 1986,but
wasreopenedon April 3, 1986 (51 FR
9081),to accommodateapublic hearing
andremainedopenuntil May 2, 1986.
AppropriateStateagencies,county
governments,Federalagencies,
scientific organizations,andother
interestedpartieswerecontactedand
requestedto comment.A newspaper
noticeinviting generalpubliccomment
waspublishedin theSanAngelo,Texas,
Standard-Timeson February10, 1986.
Onehundredfifty-sevencomment
letterswerereceived,andarediscussed
below. Two requestsfor apublic
hearingwerereceived,andahearing
washeldin Ballinger,Texas,on April 3,
1986. Interestedpartieswerecontacted
andnotified of thathearing,andnotices
of thehearingwerepublishedin the
FederalRegisteron March17, 1986;the
Abilene,Texas,Reporter-Newson
March18, 1986;theBig Spring,Texas,
Herald on March19, 1986; theMidland,
Texas,Reporter-Telegramon March 15,
1986;andtheSanAngelo,Texas,
Standard-Timeson March20,1986.
Commentsreceivedin thehearingare
alsosummarizedbelow.

The public hearingheldin Ballinger.
Texas,wasattendedby about350
people.Fifty-sevenoralor written
statementsweregiven,5 is supportof
theproposal,46 questioningor in
opposition,and6 neitherin supportnor
opposition.A transcriptof this hearing
is availablefor inspection(see
ADDRESSES). Organizationsrepresented
at thehearingincluded:U.SHouseof
Representatives;TexasGovernor’s
Office; U.S. GeologicalSur.’ey;U.S.
ArmyCorpsof Engineers;USDA Soil
ConservationService;TexasParksand
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Wildlife Department;TexasDepartment
ofHighways;TexasGeneralLand
Office; TexasWaterDevelopment
Board;Big CountryAudubonSociety;
SierraClub; NationalAudubonSociety;
Cities of Midland,SanAngelo,Ballinger,
Coleman,Odessa,Abilene, PaintRock.
andWinters;Countiesof Concho,
Runnels,Coleman,andTom Green;five
Statelegislativedistricts; six local and
regionalwaterboards;andseverallocal
governmentalorbusinessorganizations.

The 157 lettersreceivedwerefrom 460
parties;severalmultiple-partyand
petitionletterswere received.Of those.
88 lettersfrom 111partieswerein
supportof theproposedcritical habitat,
51 lettersfrom 322partiesquestionedor
opposedtheproposal,and18 letters
from 27partieswereneitherin support
noropposition.

All lettersandwritten or oral
statementsreceivedregardingcritical
habitatdesignationarecombinedin the
following discussion.Commentsin the
lettersandstatementsconcerningthe
proposedlisting of theConchowater
snakehavealreadybeenaddressedin
thefinal listingrule publishedin the
FederalRegisteron September3, 1986
(51 FR 31412).Commentson specific
waterprojects(the needfor each
project,possibleeffectsofthis proposal
on suchprojects,andspecificfeaturesof
alternativeprojects)areaddressedhere
only if they requestedor resultedin
specificchangesto theproposalor to
the ruleprocedureon critical habitat
designation.Informationregardingthe
possibleeconomiceffectsof the
proposedcritical habitaton such
projectscanbefoundin theEconomic
Analysis,which is summarizedlaterin
this rule. Commentsreceivedare
availablefor inspection(see
ADDRESSES).

Commentsof supportwerereceived
from TexasParksandWildlife
Department;TexasGeneralLand Office;
NationalAudubonSociety;Big Country
AudubonSociety;Defendersof Wildlife;
SierraClub; TexasChapterof the
Wildlife Society;AmericanSociety of
IchthyologistsandHerpetologists;New
Mexico HerpetologicalSociety;Society
for the Studyof Amphibiansand
Reptiles;94 privateindividualsor
groups;andbiologists from TexasA&I
University,NewYork Zoological
Society,Midland College,Angelo State
University, DallasZoo, CentralTexas
College,Hardin-SimmonsUniversity,
TexasA&M University,andTexasTech
University.

Commentsquestioningor in
oppositionto theproposalwerereceived
from CongressmanCharlesStenhoim;
TexasWaterDevelopmentBoard;Texas
WaterCommission;Cities of Big Spring,

Winters,Midland, SanAngelo,
Ballinger,Coleman,Odessa,Abilene,
andPaintRock; Countiesof Brown,
Concho,Runnels,andColeman;six state
legislators;UpperColoradoRiver
Authority; ColoradoRiverMunicipal
WaterDistrict; SanAngelo Water
Advisory Board;CentralColoradoRiver
Authority; WestCentralTexas
Municipal WaterDistrict; and324
privateindividualsorgroups.

Economicinformationorneutral
letterswerereceivedfrom theBureauof
Reclamation,Bureauof Land
Management,EnvironmentalProtection
Agency, FederalHighway
Administration,Soil Conservation
Service,U.S. Army Corpsof Engineers,
FederalEmergencyManagement
Agency,TexasGovernor’sOffice, Texas
Systemof NaturalLaboratories,and3
privateindividuals.

Summariesof all substantive
commentsaddressingtheissueof
critical habitatdesignationfor the
Conchowatersnakearecoveredin the
following discussion.Commentsof
similar contentaregroupedin a number
of generalissueswith the Service’s
responseto thoseissuesandcomments.

Issue1: The sufficiencyof the sizeof
thecriticalhabitatwasquestionedby
two commenters.The LoneStarChapter
of theSierraClubstatedthat theydo
not believetheproposedcritical habitat
goesfarenoughin securingall Concho
watersnakehabitatandensuringthat
areasareprotectedfor reintroductionor
populationsupplementation.They
requestedthat theentire 199miles of
occupiedrangeknownat thetime of
proposalbeincludedin thecritical
habitatdesignation,andthatotherareas
beidentified in the designationfor
reintoductionsites.Dr. JohnPeslak,of
Hardin-SimmonsUniversityin Abilene,
Texas,questionedwhethertheproposed
critical habitatis “sufficient to insure
thesurvivial of thesnakeevenif the
StacyDambecomesa reality?”

ServiceResponse:The critical habitat
designatedin this rule includesall
knownoccupiedConchowatersnake
habitat thatcontainsthoseconstituent
elementsthatareessentialto the
conservationof thespeciesandthat
mayrequirespecialmanagement
considerationsorprotection.Streamand
reservoirbanksthat areessentialfor the
conservationof thespeciesareincluded.
The Servicewill continueto evaluate
otherareasfor futureinclusionin the
critical habitat.

Issue2: Threecommentersrequested
removalof, or questionedtheneedfor,
variousareasof theproposedcritical
habitat.Both theTexasWater
DevelopmentBoardandtheTexas
WaterCommissionrequestedthat the

StacyReservoirareabeexcludedfrom
thecritical habitatdesignationfor
economicreasons.Section4(b)(2)of the
EndangeredSpeciesAct providesthat
theSecretaryof theInterior may
excludeanyareafrom critical habitat if
he determinesthat thebenefitsof such
exclusionoutweighthebenefitsof
specifyingsuchareaascritical habitat,
unlessfailure to designatesuchareaas
critical habitatwould resultin the
extinctionof the species.Thetwo
agenciesbelievethat theeconomic
benefitsof thewatersupply to be
providedby the constructionof Stacy
Reservoiroutweighthebenefitsof the
critical habitatdesignation.

ServiceResponse:The reservoirbasin
is not withdrawn from thecritical
habitatdesignation.Conchowater
snakepopulationswerefoundat Lake
SpenceandLakeMoonenin both 1987
and1988(ThorntonandDixon1988).
With this information on occurrenceof
Conchowatersnakesin reservoirs,and
from a surveyof thepotentialConcho
watersnakehabitaton thefutureStacy
Reservoirshoreline,the recognized
potentialfor the snaketo inhabit Stacy
Reservoiris substantiallygreaterthan
whenthe designationof critical habitat
wasproposed.Theretentionof the
critical habitatdesignationfor the
reservoirbasinis necessaryto provide
protectionfor thepotentialhabitatsites
within thereservoirbasin.In light of the
Service’sbiological opinionthat the
Stacyproject is not likely to jeopardize
thecontinuedexistenceof the Concho
watersnakeor to resultin the
destructionor adversemodificationof
theproposedcritical habitat,no
disruptionto the constructionor
operationof StacyDamandReservoiris
expected.Any impactsfrom the
designationwouldbe limited to possible
restrictionson landusealongthose
shorelineareassurroundingthe
reservoirthatarepotentialor occupied
Conchowatersnakehabitat.Therefore,
thebenefitsof retainingtheseareasin
thecritical habitatoutweighthebenefits
of excludingthem.

A privatelandowneron the Concho
Riverinquiredaboutthebasisfor the 15
vertical foot provision in theproposed
critical habitatdesignation.This
commenterpointed out that the
provisionwould resultin extensionof
the critical habitat1~/2milesup Concho
Creek,andstatesthatalthoughhe has
observedtheConchowatersnakemany
times,he hasneverfoundonemorethan
10 feetfrom theedgeof thewater.

ServiceResponse:The basisof the15
foot elevationline is theaveragegeneral
depthof the incision of the river into the
surroundingcountryside.The15 feet is
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not a measurementalongthesurfaceof
theground,but is insteadahorizontal
linerising 15 feetabovethewater
surfaceat mediandischarge.The
distancefrom the water’sedgeto the
point at which that line intersectsthe
bankwill dependuponthe flow at the
specificpoint in time, as well asthe
degreeof slopeof thechannelbanks~
Theimportanceof theseriparianareas
is themaintenaceof streambank
integrity,which is importantfor
preservationof actualwatersnake
habitat.The Serviceacknowledgesthat
thereis no benefitto thesnakefrom
extensionof thecritical habitatmore
than½mile upstreaminto most
tributarystreams.The Conchowater
snakegenerallydoesnot use tributary
streams,particularly thosethathave
only ephemeralflow. Therefore,the
critical habitathasbeenmodifiedin this
rule to limit theextensionof thecritical
habitatto ½mile upstreaminto any
tributaryof theConchoandColorado
Riversor to StacyReservoirat the
conservationpooi level.

Issuea Threecommentersquestioned
theprocessfor economicanalysisof the
critical habitat,or askedfor specific
considerationsin that process.TheLone
StarChapterof theSierraClub asked
thateconomicsnot beconsideredin the
critical habitatdesignation.

ServiceResponse:TheEndangered
SpeciesAct (section4(b)(2)) specifies
that the“economicimpact,andany
otherrelevantimpact” beconsideredin
the final designationof critical habitat.
In addition,critical habitatdesignation
is alsosubjectto ExecutiveOrder12291,
whichrequires,to theextentpermitted
by law, thatall regulatoryactionswill
havebenefitsoutweighingcosts,arid
that thealternativewith the largestnet
benefitshall be chosen;to the
RegulatoryFlexibility Act, which
requiresanalysisof the impactsof
regulatoryactionson smallentities;and,
to thePaperworkReductionAct, the
purposeof which is to minimize the
paperworkandresultingcostsof
regulatoryactions.Only thelisting
portion of theproposedrulewasexempt
from economicconsiderations.

The TexasWaterDevelopmentBoard
objectedto thedelayin completingan
economicanalysisof the critical habitat.
TheBoardpointed out that in July 1q83
theynotifiedthe Serviceof potential
conflictsbetweenwaterdevelopment
andtheproposedcritical habitatand
recommendedthata comprehensive
economicanalysisbe conducted.They
q~iestionedwhy no analysishadyet
beendoneat thetime of thepublication
of theproposedrule on listingand
critical habitatin January1986.

ServiceResponse:Whencritical
habitatdesignationis proposed
concurrentlywith thelistingof a
species,asis required(withcertain
exceptions)by theAct, theeconomic
analysisis not conductedprior to
proposalto avoidnon-biological
considerationsfrom influencingor
delayingthelisting.This procedureis
baseduponthespecificrequirementof
theAct that listing actionsbebasedon
thebestbiological andcommercialdata
available.

TheBig CountryAudubonSociety
requestedthat theServiceseconomic
analysisfocus on patternsof wateruse
in thearea.

ServiceResponse:As a resultof the
reasonableandprudentalternatives
developedfor theStacyReservoir,there
areno known conflictsbetweenthe
critical habitatdesignationandany
specificwaterdevelopmentin thearea.
Therefore,theeconomicanalysis
addresseswaterusepatternsonly to the
extentthat theStacybiological opinion
resultsin economiccostsfor suchuse
patterns.

Compensationcoststhatmustbepaid
by theColoradoRiverMunicipalWater
District for constructionof Stacy
Reservoirincludehiring of a biologist to
overseeall phasesof construction,
funding studieson Conchowatersnake
life history,genetics,andhabitat
requirements,andconstructionof riffle
habitatsin theriver. However,these
costsarepartof thereasonableand
prudentalternativesneededto relieve
jeopardyto theConchowatersnakeand
wouldberequiredevenif no critical
habitatwereproposed.

issue4: Onecommenterpresented
severalquestionsregardingthe impacts
ofcritical habitatdesignationon private
propertyfrontingon thecritical habitat.
He specificallyquestionedif thecritical
habitatdesignationwould affecthis
waterrights orhis ability to control
brushalongtheriver anddraws.He
statesthat landownerswill suffer
economicallyfrom thecritical habitat
designationthroughlossof control and
full useof their propertyandwater
rights.

ServiceResponse:The landandwater
rightsof privatelandownersarein no
wayaffectedor limitedby the
designationofcritical habitat.Critical
habitatprovidesprotectiononly from
Federalactions.It doesnot affect
privateactions,lands,waterorany
otherrights, unlesstheprivateactions
areFederallyfundedor if theyrequire a
Federalpermit.Brushcontrolby a
privateindividual on privatelands
wouldnot be affectedunlessFederal
moneyis beingusedin the project.

Privatewaterrightswouldnot be
affectedperse.However,if the
mechanismusedto developthewater
right involvesactionsin theriver
channelthatrequireapermit underthe
CleanWaterAct, theRivers and
HarborsAct, orothersuchFederal
legislation,then theproposedpermit for
themechanismwould be subjectto
consultationwith the Serviceunder
section7 of theEndangeredSpeciesAct.
Theeffect,if any, of the consultationon
the mechanismfor implementingthe
waterright would vary dependingon the
locationandtype of action.Such effects
aregenerallyminor andmayinvolve
somemodificationsto theprojectto
accommodatethespeciesand/orits
criticalhabitat.

Issue5: Severalcomrnenters
suggestedactionsthat they think should
be takeninsteadof critical habitat
designation,or asa necessaryadjunctto
the designation.TheTexasGeneral
LandOffice, NaturalHeritageProgram,
believesthatassurancesof adequate
streamflows for reproductionand
growth of theConchowatersnake
shouldbe includedin thecritical habitat
designation.

ServiceResponse:Minimum stream
flows andflood or channelmaintenance
flows areprovidedfor mostof the
critical habitatasapart of the
reasonableandprudentalternativesset
forth in theService’sbiological opinion
resultingfrom theconsultationon Stacy
Reservoir.Theseflow requirementsare
includedin theconstituentelementsfor
thedesignatedcriticalhabitatat theend
of this rule.

The LoneStarChapterof theSierra
Club requestedthat the Serviceseek
easement,waterrights,or fee title to
riparianareascritical to the Concho
watersnake.

ServiceResponse:At presentnoneof
thesemeasuresappearto benecessary
to thecontinuedsurvivalandrecovery
of the Conchowatersnake.As the
implementationof the reasonableand
prudentalternativesof the Section7
consultationon StacyReservoir
proceeds,areasmaybeidentified for
which easementor full-title acquisition
may bedesirable.

A privatelandownerquestioned
whethercritical habitatwill do anything
to enhancetheConchowatersnakeas
long asnothingis doneto eliminate
naturalpredators.

ServiceResponse:Although fish may
prey uponyoungConchowatersnakes,
thereareno datathat suggestfishor
predationin general,havebeenamajor
factorin theoverall declineof the
Conchowatersnake.
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Critical Habitat

Critical habitat,asdefinedby section
3 of theAct means:(i) The specificareas
within thegeographicalareaoccupied
by aspecies,at thetime it is listed in
accordancewith theAct, on whichare
found thosephysicalorbiological
features(I) essentialto theconservation
of thespeciesand(II) thatmay require
specialmanagementconsiderationsor
protection,and(ii) specificareasoutside
thegeographicalareaoccupiedby the
speciesat the time it is listed,upona
determinationthat suchareasare
essentialfor theconservationof the
species.

Thefuture StacyReservoirbasinwill
be includedin the final designationof
critical habitat.With recentinformation
on occurrenceof Conchowatersnakes
at SpenceandMoonenreservoirs,and
from a surveyof thepotentialwater
snakehabitaton the futureStacy
Reservoirshoreline,thepotentialfor the
snaketo inhabit StacyReservoir
appearssignificantlygreaterthan
previouslythought.About 63 km of the
future lakeshorelinebetweenelevations
1,530feet and1,551.5feet (conservation
pooi level) werefound to containrocky
habitatsimilar to that found in Spence
andMoonenreservoirs.This is 26 and
33 percentof theshorelineat thetwo
elevations,respectively.Openspaces
betweenrocky habitatareasareless
than 800meters,which would allow at
leastsomemovementof snakes
betweensites.

Becauseof theuncertaintime factor
andothervariables,theServicedoes
not believethat futurereservoirhabitat
will beequal to theamountof stream
habitatlost to impoundment.However,
the Servicebelievesthatsuccessful
occupationof anumberof sitesaround
StacyReservoirby the Conchowater
snakewould significantly reducethe
fragmentationeffectby providing a
corridorfor geneflow throughsnake
movement.Translocationof snakes
aboveandbelowthe Dammay be
necessaryto augmentnatural
movementsif theyarefound to be
insufficient.

In addition,theMarch 7, 1989
amendmentto thebiological opinion
providesthat the 17 segmentsof future
StacyReservoirshorelineidentified in
the 1988 Annual Report(Thortonand
Dixon 1988) andmapsaspotential
Conchowatersnakehabitatareto be
protectedby theColoradoRiver
Municipal WaterDistrict from
developmentfor housing,industry,
agriculture,recreationor otheractivities
thatcouldhaveanadverseeffecton
snakehabitat.

Theareasthatareincludedin the
critical habitatdesignationcontain
essentialelementsfor theconservation
of the Conchowatersnake.These
include:riffles for feedingandresting.
rockygravelbarsthatprovide shelter
for neonates,largerrocks thatadults
andsubadultsusefor baskingorfor
shelter,brush/debrispiles adjacentto
riffles for shelter,low treelimbs
overhangingthe riverfor basking
(usuallyadjacentto riffles), minimum
streamflows (seeitem 4of amendment
to 50 CFR 17.95(c)at endof this rule),
androcky areasandstreampool banks
for movementto otherareas(Dixon,
Greene,andMueller 1988;Thortonand
Dixon1988).

TheConchowatersnakeis protected
from takingandharmby section9 of the
Act, andis protectedagainstadverse
impactsto thesnakeitself from Federal
actions.Critical habitatdesignation
providesthatadditionalprotectionof
thathabitat from adverseimpactsof
Federalactions.This habitatprotection
is consistentwith thehabitatprotection
needsoutlined in thebiological opinion,
asamended,on StacyDam.Theseneeds
includeprotectionof approximately17
segmentsof reservoirshorelinehabitat,
restorationof riffle habitats,streamand
habitatmonitoring,andmaintenanceof
minimum flows.

Section4(a)(3)of theAct requiresthat
critical habitatbe designatedto the
maximumextentprudentand
determinableconcurrentlywith the
determinationthat a speciesis
endangeredor threatened.Section
4(b)(6)requiresthataproposedlisting
bemadefinal within oneyearfrom the
publicationof theproposal,but provides
for anadditional one-yearextensionfor
the final designationof critical habitat,
if necessary.Critical habitat is being
designatedfor theConchowatersnake
(Nerodia harteripaucirnaculata)in the
following areas:

1. ConchoRiverin Tom Greenand
ConchoCounties,Texas.A stretch
extendingfrom Mullin’s Crossing
located5 milesnortheastof the town of
Veribest,downstreamto the confluence
of the ConchoandColoradoRivers.

2. ColoradoRiverin Runnels,Concho,
Coleman.andMcCulloch Counties.
Texas.A stretchextendingfrom the
Farmto MarketRoad3115 bridgenear
thetown of Maverickdownstreamto the
confluenceof theColoradoRiverand
Salt Creek,northeastof the town of
Doole.

Both stretchesincludeboth theriver
channelandtheriver banksup to 15
vertical feetabovethewaterlevel at
mediandischarge.However, the critical
habitat is limited to no morethan 1/2

mile upstreamon anytributariesof
eithertheConchoorColoradoRivers.
The Servicewill continueto evaluate
otherareasfor future designationas
critical habitat.

3. Theentire future StacyReservoir
basinup to the maximumwaterlevel of
1551.5footelevation,andincluding
reservoirbanksup to 15 vertical feet
abovethe 1551.5foot elevation.

This critical habitatdesignationhas
beenmodified from theareaproposed.
Critical habitatis limited to no more
than ~/zmile upstreamon anytributary
of eitherthe Conchoor ColoradoRivers.
andtheportionsof the Conchoand
ColoradoRiversthatwill becomeStacy
Reservoirhavebeenretainedin the
critical habitatdesignation.The~dam
thatwill createthereservoiris currently
underconstructionandwasthe subject
of consultationundersection7 of the
Act. The December19, 1986, biological
opinion (as amendedMarch7, 1989)
resultingfrom that consultation,set
forth reasonableandprudent
alternativesfor creatingandpreserving
habitatelsewhere.If implemented,those
alternativeswould reducetheimpactsof
thereservoiron proposedcritical
habitatto levelsthatwould not
significantly diminish the value of the
proposedcritical habitat (or its
constituentelements)for thesurvival
andrecoveryof the Conchowater
snake.

The Serviceissuedanamended
biological opinionon March 7, 1989,
basedon its review of newinformation.
including thediscoveryof Conchowater
snakepopulationsin two reservoirs.
Conchowatersnakesareexpectedto
colonizetheStacyReservoir.Therefore.
r.ertainrequirementsin theoriginal
biological opinionhavebeenreducedor
eliminated.The eliminatedrequirements
includeconstructionqf artificial habitats
in thereservoirbasin,andconstruction
of low headdams,gabions.and
aritificial riffle habitatson thelower
ColoradoRiverfrom Winchell to a point
about33 miles downstream.Monitoring
of streamandstreamhabitathasalso
beenreduced.Riffle habitatsareto be
restoredin theupperColoradoRiver.
Constructionof otherlow headdams,
gabions.andartificial riffles on the
lower ColoradoRiverfrom apoint about
33 milesbelowWirichell downstream
about16 milesto PecanBayouhasbeen
delayedpendingevaluationof prototype
structuresin theupperColoradoRiver
andchangesin thelower Colorado
River. The approximatelyseventeen
segmentsof reservoirshorelinehabitat
that were identified in the1988Annual
Report(ThorntonandDixon 1988) must
be protectedfrom adverseimpacts.
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The entireStacyReservoirbasinhas
beenincludedin designationof critical
habitatbecausethisareais expectedto
contributeto viableConchowatersnake
populations.This is a changefrom the
proposedcritical habitatbecauseit
includeall areasthatwill be inundated
following constructionof StacyDam.

In addition,theproposedcritical
habitathasbeenmodified to limit
designationof critical habitatto the
lower ½mile of streamstributaryto the
ConchoandColoradoRiversor to Stacy
Reservoirat theconservationpool level.
Theproposedcritical habitatincluded
landareasinsideof ahorizonalline
drawnoutwardfrom apoint 15 vertical
feetabovethelevel of mediandischarge
of theriver. It waspointed out during
thecommentperiodthatbecauseof the
low topographicrelief of thearea,this
provisonallowed theproposedcritical
habitat to extendupstreaminto some
tributariesfor I to 2 miles. However,
only the mouthsof thesetributariesand
their banksareconsideredto be critical
to the species’survival.Therefore,the
extensionof thecritical habitatup the
tributarystreamshasbeenlimited to ½
mile.

Theconstituentelementsof the final
critical habitatarebiologically
importantto thesurvival of viable
Conchowatersnakepopulations.
Streamandreservoirbank integrity
mustbemaintainedto provide areasfor
thewatersnakesto rest, bask,and
travelbetweensites.Riffle habitatsare
importantfeedingandrestingareasfor
watersnakes,especiallyneonates.
Rockysubstratesof different sizes
provide sheltersites for watersnakesof
all agegroups.Minimum streamflow
requirementsmust bemet (seeitem 4 of
amendmentto 50 CFR 17.95(c) at endof
this rule).Waterquality maintenance
contributesto anamplepreybase.The
stretchesof river andthe reservoirbasin
in this critical habitatdesignation
containtheconstituentelementsthat
arenecessaryfor Conchowatersnake
survival.

Section4(b)(8) requires,for any
proposedorfinal regulationthat
designatescritical habitat,abrief
descriptionandevaluationof those
activities(public or private)that may
adverselymodify suchhabitat~ m~y
be affectedby suchdesignation.Any
activity that would lessenthe amountof
minimumflow, or would significantly
alterthenaturalflow regimein those
portionsof theConchoandColorado
Rivers, could adverselyimpact the
critical habitat.Such activities include,
but arenot limited to, impoundmentand
waterdiversion.Any activity thatwould
extensivelyalterthechannelandbank

morphologyin thoseriverportionsand
resultin a significantdecreasein the
amountorquality of riffle habitatcould
adverselyimpactthecritical habitat.
Suchactivitiesinclude,but arenot
limited to, channelization,excessive
sedimentation,mining orrockand
gravel,pollution, impoundment,and
removalof riparianvegetation.Any
activity thatwould significantly alterthe
waterchemistryor temperatureregime
in thoseriver portionscouldadversely
impactthecritical habitat. Such
activities include,but arenot limited to,
releaseof chemicalor biological
pollutantsinto thewatersatapoint
sourceor by dispersedrelease.

Section4(b)(2)of theAct requiresthe
Serviceto considereconomicandother
impactsof designatingaparticulararea
ascritical habitat.The Servicehas
consideredthecritical habtat
designationin light of all additional
relevantinformationobtainedduringthe
public commentperiodandpublic
hearings.An EconomicAnalysisand
Determinationof Effectsof Rulesfor the
criticalhabitatdesignationhavebeen
preparedandareavailableupon
request.No significanteconomicor
otherimpactsareexpectedfrom this
designationof critical habitatfor the
Conchowatersnake.The additional
informationreceivedhasbeen
addressedin the “Summaryof
Comments”sechonof this ruleor in the
economicdocumentspreparedon the
rule. Conclusionsof theeconomic
assessmentsaresummarizedin the
‘RegulatoryFlexibility Act and
ExecutiveOrder12291” sectionof this
rule.

AvailableConservationMeasures
Section7(a)(2)of theAct, asamended,

requiresFederalagenciesto evaluate
their actionswith respectto anyspecies
that is listed asendangeredor
threatenedandwith respectto the
habitatthathasbeendesignatedas
critical. Regulationsimplementingthis
interagencycooperationprovisionof the
Act arecodifiedat 50CFR Part402.
Section7(a)(2)requiresFederalagencies
to ensurethatactivities theyauthorize,
fund, orcarry out arenot likely to
jeopardizethe continuedexistenceof a
listedspeciesor to destroyor adversely
modify its critical habitat.If a Federal
actionmay affect thelisted speciesor
its critical habitat,the responsible
Federalagencymustenterinto formal
consultationwith theService.

Conchowatersnakesarefoundonly
in rivers,reservoirsandtheir shorelines,
andadjacentriparianareason private,
State,or countyownedlands.This
critical habitatdesignationis expected
to havelittle effectuponthepresent

landandwaterusesin thearea.Known
Federalactivitiesthatmay beaffected
by this critical habitatdesignationare
futurefederallyfundedor author’zed
damandreservoirconstruction;
highway,bridge, andpipeline
construction;or irrigation projects.Su h
activities,althoughon privatelands,
would be subjectto section7
consultationif Federalfundingwere
involved,or if theactivity requires
Federalauthorization.

The threatenedstatusof the Concho
watersnake,underprovisionsof section
4(a)(1)of the EndangeredSpeciesAct of
1973, asamended,is not affectedby this
designationof its critical habitat.

NationalEnvironmentalPolicy Act

TheFish andWildlife Servicehas
determinedthatanEnvironmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmcrtal
PolicyAct of 1969, neednot beprepared
in connectionwith regulationsadopted
pursuantto section4(a) of the
EndangeredSpeciesAct of 1973, as
amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983 (48 FR49244).

RegulatoryFlexibility Act andExecutive
Order12291

TheDepartmentof theInteriorhas
determinedthatdesignationof critical
habitatfor this speciesis not amajor
rule underExecutiveOrder12291and
certifiesthat this designationwill not
havea significanteconomiceffect on a
substantialnumberof small entities
undertheRegulatoryFlexibility Act (5
U.S.C. 601 etseq.).No additionalcosts
to Federalor non-Federalentities
causedby critical habitatdesignation
havebeenidentified. TheServiceand
the Soil ConservationService(SCS)
completedaninformal consultationon a
plannedfloodwaterretentionproject.
The SCSdeterminedthat theprojact
would haveno adverseeffecton the
Corichowatersnakeor its critical
habitat,andtheServiceconcurredwith
this conclusion.The abovefindingsare
basedon opinions render’~dby the
agenciesinvolved,andon the following:
Bureauof Peclamation’snormal and
expectedmanagementof waterreleases
from upstreamreservoirs;the
expectationthatno additional economic
impactswill arcrueto StacyDamand
Reservoirasaresultof thedesignation
of critical habitat; theabsenceof other
ongoingor plannedCorpsof Engineers
orFederalEmergencyManagement
Agencyprojectsin the vicinity of the
critical habitat;theexpectationof ci thor
no impactsor beneficial impactsfrom
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existingandpartiallycompletedSCS
projectsin thevicinity of thecritical
habitat;theexistenceof easilyadded
protectivemechanismsthatcanbeused
to protectagainstadversemodification
of critical habitatby the All-American
pipeline: currentEnvironmental
ProtectionAgencystandardson
NationalPollution Discharge
EliminationSystempermitsin theriver
basin;andFederalHighway
Administrationpoliciesfor avoiding
adverseenvironmentaleffects.In
addition, no Stateorprivate activities
involving Federalfundsor permitsare
expectedto affectorbeaffectedby the
critical habitatdesignation.

Therefore,no significanteconomic
impactsareexpectedto resultfrom the
critical habitatdesignation.In addition,
no directcosts,enforcementcosts,or
informationcollectionor recordkeeping
requirementsareimposedon small
entitiesby thedesignation.These
determinationsarebasedon a
Determinationof Effectsof Rulesthat is
availableuponrequest(see
ADDRESSES).
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List of Subjectsin 50 CFR Part17

Endangeredandthreatenedwildlife,
Fish,Marinemammals,Plants
(agriculture).

RegulationPromulgation

PART 17—[AMENDED]

Accordingly,Part17, SubchapterB of
ChapterI, Title 50 of theCodeof Federal
Regulations,is amendedassetforth
below:

1. The authority citation for Part17
continuesto readasfollows:

Authority: Pub.L. 93—205, 87 Stat.884; Pub.
L. 94—359, 90 Stat.911; Pub. L. 95—632, 92 Stat.
3751; Pub.L. 96—159, 93 Stat.1225; Pub. L. 97—
304, 96 Stat. 1411 (16 U.S.C.1531 etseq.);Pub.
L. 99—625, 100Stat. 3500(1986);Pub.L. 100—
478. 102Stat.2306 (1988),unlessotherwise
noted.

2. Amend § 17.95(c)by adding the
critical habitat of theConchowater
snakein the samealphabeticalorderas
the speciesoccursin § 17.11(h):

§ ‘t7.55 Critical habitat—fishandwIldlife.
* * * * *

(c) * *

* *

ConchoWaterSnake(Nerodiaharteri
paucimaculata)

Texas:Areasof landandwateras follows:
1. Tom GreenandConchoCounties.

ConchoRiver~Themainstreamriver channel
arid river banks,up to a level on both banks
thatis 15 verticalfeet abovethewaterlevel
atmediandischarge(but not extendingmore
than½mile upstreamon any tributary
stream);extendingfromMullin’s Crossing,
northeastof thetown of Veribest
downstreamto theconfluenceof theConcho
andColoradoRivers.

2. Runnels,Concho,Coleman,and
McCullochCounties.ColoradoRiver: The
mainsteamriver channelandriver banks,up
to a level on bothbanksthat is 15 vertical
feetabovethewaterlevel at median
discharge(butnot extendingmorethan1/2

mile upstreamon any tributary steam);
extendingfrom theFarmto Market Road3115
bridgenearthe townof Maverick
downstreamto theconfluenceof the
ColoradoRiverandSalt Creek,northeastof
thetown of Doole.

3. Theentire future StacyReservoirbasin
up to theconservationpooi level of 1551.5
feetelevation,and includingreservoirbanks
up to 15 verticalfeetabove the1551.5 feet
elevation,andincluding tributarystreamsfor
not morethan½mile upstreamfromthe
conservationpooi level.

4. Constituentelementsincludeshallow
riffles andrapidswith rocky cover,minimum
steamflows, dirt banks,rocky shorelines,and
woodyniparianvegetation.Minimum flows
includethefollowing:

(a) A continous,daily flow of 10.0 cubic
feet/second(cfs) in theColoradoRiver from
E.V. SpenceReservoirto Ballinger,Texas.

(b) A flushing flow of 600 cfs from E.V.
SpenceReservoirfor a durationof 3
consecutivedays(at any time duringthe
monthsof NovemberthroughFebruary).at
leasteveryotheryearfor channel
maintenance,

(c) A continuous,daily minimum flow of
11.0 cfs in theColoradoRiverbetweenStacy
DamandPecanBayoubetweenApril and
Septembereachyear,and a minimum of 2.5
cfs betweenOctoberandMarchof eachyear.

(d) Flushingflows of 2500 cfs fromStacy
Reservoirfor 2 consecutivedaysat leastonce
every2 yearsfor channelmaintenance.
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Dated:June20, 1989.

SusanReccel.amson,
AssistantSec~rtarj’for Fishand 14ildlife and
Parks
IFR Doc 89-15496Filed 6-27—89:12:18am)
SILUNG CODE 4310-55-U
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